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This is a decision on an appeal fromthe final rejection
of clainms 1-20, which are all of the clains in t he application.

The subject matter on appeal relates to a conposition
suitable for purification of an edible oil conprising a m xture of
particul ate clay and a particul ate pol ycarboxylic organic acid
wherein the clay has a free nmoisture content of no nore than about 8
percent by weight. The appeal ed subject matter also relates to an
article of manufacture conprising a conposition of the type previ-
ously described in a package provided with a vapor barrier. Finally,
this subject matter additionally relates to a nmethod of sorptive
purification of edible oils prior to bleaching which conprises
contacting the oil with a conposition of the type described earlier.
This subject matter is adequately represented by independent claiml1,
whi ch reads as foll ows:

1. A conposition suitable for purification of an edible
oil and conprising a mxture of particulate clay and a particul ate,
pol ycar boxylic organic acid having a pK, value in the range of about
1 to about 7 and being substantially free fromorganic acid salts;
said clay having a free noisture content of no nore than about 8
percent by weight, based on the wei ght of the clay, and said
pol ycar boxylic organic acid being present in an anmobunt in the range

of about 1 to about 8 percent by weight, based on the weight of the
conposi tion.
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The references set forth below are relied upon by the
exam ner as evidence of obvi ousness:
Audeh et al. (Audeh) 4,120, 782 Oct. 17, 1978
Brooks et al. (Brooks) 5,151, 211 Sept. 29, 1992
Clainms 1-20 stand rejected under 35 U.S.C. 8 103 as being
unpat ent abl e over Brooks in view of Audeh.
We refer to the brief and reply brief and to the answer
for a conplete exposition of the opposing viewpoints expressed by the

appel l ants and by the exam ner concerning the above-noted rejection.

OPI NI ON

We cannot sustain this rejection. Qur reasons are set
forth bel ow

Concerning the conposition claim on appeal, the
appel l ants argue that the applied references contain no teaching or
suggestion of clay having a free noisture content within the range
defi ned by independent claim1. |In response, the exam ner urges
"not hi ng has been shown that there is a difference in the products or
that it makes for a patentably distinct product” (answer, page 4).

We discern no nerit in the exam ner's apparent belief that the here-
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claimed free noisture content of the clay in the appealed claim1
conposition does not distinguish over the clay in the conposition of
Br ooks.

On the one hand, the exam ner points to no teaching (and

we find none independently) in the Brooks patent concerning

the free noisture content of patentee's clay. On the other hand, the
appel l ants' specification discloses the deliberate step of drying
their clay in order to obtain a particular free noisture |evel (see
specification, page 10, lines 28-35) in order to preserve optinum
effectiveness and shelf |ife of their conposition (see specification,
page 9, lines 20-29). Thus, the record before us contains nothing to
support the exam ner's proposition that the respective clays used in
t he here-claimed conposition and in the conposition of Brooks contain
the sanme free noisture content. However, this record clearly
reflects that the here- clained free nmoisture content range of clay
in the appealed claim 1l conposition is the consequence of a drying
step and thus is presumably | ess than the free noisture content of
the clay used in Brooks' conposition (i.e., because patentee does not

teach subjecting his clay to a drying step).
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Under the foregoing circunstances, we are constrained to
regard the exam ner as having failed to carry her initial burden of
establishing a prima facie case of obviousness with respect to
i ndependent conposition claim1 and clains 2-15 which depend
therefrom

As for independent article claim 16, the appellants argue

that the applied prior art contains no teaching or

suggestion of a conposition package which is provided with a vapor
barrier as required by this claim According to the exam ner, "it
woul d have been obvious to package a material which nust maintain a

| ow npni sture content by putting it in a suitable package" (answer,
pages 5-6; enphasis added). The fatal deficiency of this obviousness
conclusion is the examner's failure to provide any reference

t eachi ng or suggestion con-cerning a prior art material "which nust
mai ntain a | ow noisture content.”™ It is only the appellants’' own

di scl osure which teaches the desirability of and reasons for

mai ntaining a | ow noisture content. Therefore, the exam ner also has
failed to establish a prinma facie case of obviousness with respect to

the claim 16 feature under consi deration.
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Finally, the appellants argue that appeal ed i ndependent
claim 17 requires the sorptive purification method defined therein to
occur prior to bleaching whereas the conposition of Brooks is taught
for use exclusively in a nethod for bleaching oils. In responding to
this argunent, the exam ner states that "no patentable distinction is
seen as the nmethod is al nost the sane” (answer, page 6). From our
perspective, this statenent by the exam ner constitutes an inplicit

acknow edgnment that the

respective nethods clained by the appellants and di scl osed by Brooks

are not the same and thus, in fact, are different. Yet, the exam ner

has not even proposed a nodification to the nmethod of Brooks which

would elimnate this difference. As a consequence, we nust concl ude

that yet again the exam ner has failed to carry her burden of

establishing a prima facie case of obviousness with respect to

i ndependent nethod claim 17 and claims 18-20 which depend therefrom
For the reasons set forth above, we cannot sustain the

exam ner's 8 103 rejection of appealed clainms 1-20 as being

unpat ent abl e over Brooks in view of Audeh.

The deci sion of the exam ner is reversed.
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REVERSED
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